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INSTRUCTIONS FOR PRO SE
DIVORCE PACKET

This packet of information explains some of your legal rights under North Carolina domestic law.  It also contains forms to help you get a simple, uncontested divorce without a lawyer.

DISCLAIMER

This packet has been developed as a public service.  These materials are designed for people who cannot afford to hire a private attorney to obtain an absolute divorce.  Legal Aid of North Carolina, Inc. makes no assurances that these papers will enable you to succeed in obtaining a divorce.  We simply suggest that you try using these forms and these instructions if you cannot afford to hire a private attorney.  If you need legal advice about other family matters or cannot obtain a divorce by using these forms and instructions, we suggest you contact a private attorney or Legal Aid of North Carolina, Inc.

The act of representing yourself in court is called “pro se” representation.  While you always have the right to represent yourself in court, the court process can sometimes be difficult to understand. Even through you are not an attorney, the court will expect you to know the laws and behave professionally in court. At any time during the process you can decide that you want to have the advice and assistance of an attorney. If you want to find an attorney in your area to assist you, you may call the Lawyer Referral Service 1-800-662-7660 or on the web at http://www.ncbar.org/NCFindaLawyer.com. The service is available 24 hours/day, 7 days/week and will refer you to an attorney in your location who handles divorce. The attorney will consult with you for a small fee. 
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WHO CAN GET A DIVORCE IN NORTH CAROLINA?

You can get a divorce in North Carolina if both of the following requirements are met:

· You or your spouse have lived in North Carolina for the past six months

AND

· You and your spouse have lived "continuously separate and apart" for one year

WHAT DOES LIVING "CONTINUOUSLY SEPARATE AND APART" MEAN?

Living "continuously separate and apart" means that you and your spouse have not shared the same home for at least the past 12 months.  Living in separate bedrooms in the same house is not living separate and apart.

You cannot file for divorce if you and your spouse began living together again during the year of separation.  You need to wait until it has been at least one year since you last lived together.

You do not need "separation papers" to be legally separated.  You need only to live separately from your spouse.  Abandonment or adultery is no longer needed for an absolute divorce.  If you have not lived apart for one year, then you cannot get divorced in North Carolina, no matter how cruel your spouse has been.  If your spouse has mistreated or abused you, you may be able to get a restraining order or other help (see next section).

WHAT IF A SPOUSE OR CHILD HAS BEEN ABUSED?

You can get a restraining order to keep an abusive husband or boyfriend from beating you or your children.  You do not need a lawyer to do this.  If you need to leave your home to be safe, there are shelters where battered women can stay.  Please call your local Department of Social Services if you need help finding a shelter in your area.

WHAT CAN BE DONE BEFORE THE ONE-YEAR SEPARATION PERIOD IS OVER?

If you have property or child custody issues, you may want to negotiate a separation agreement with your spouse.  If you and your spouse cannot agree, then you can sue for a "divorce from bed and board."  That does not end your marriage, but it can protect your rights until the absolute divorce.  To get a divorce from bed and board, you must prove that your spouse has done at least one of the following things:

· abandoned you and your family,

· maliciously turned you out of doors, 

· endangered your life by cruel or barbarous treatment, 

· treated you with indignities making your life intolerable and burdensome,

· excessively used alcohol or drugs making your life intolerable and burdensome, or

· committed adultery.

If you depend on your spouse for support, you can also ask for alimony.  (See next section)  If your spouse has abused you, you can get a restraining order.  (See above)

You can contact your local Department of Social Services for information about income sources, (TANF, Food Stamps, etc.) during the separation period.

If you want a separation agreement, a divorce from bed and board, or alimony, you will need to hire a lawyer.  Do not use the attached divorce forms!

WHAT RIGHTS DOES A DIVORCE AFFECT?

Getting a divorce will affect your rights.  Some examples follow.

1. Inheritance Rights:  After a divorce, you will no longer inherit from your former spouse under an earlier will.  That is also true if your spouse dies without a will.  Divorce does not affect your children's inheritance rights, but their share will be reduced if your former spouse remarries or has other children.

2. Alimony:  If you depend on your spouse for support, you can ask the court to award alimony.  Alimony is support paid by a spouse who has an income to a dependent spouse.  You must file for alimony before the court grants your divorce, or you will lose any rights to alimony.  Do not use the attached forms if you need alimony!  Hire a lawyer to help you.

3. Equitable Distribution of Property:  You and your spouse may own land or other property together (including cars, household furnishings, pension and retirement rights.)  If you cannot agree about dividing it, then you will want to ask the court to divide it.  You must file a claim for equitable distribution before the court grants you a divorce.  If you do not, then you will lose the right to a court-ordered division of the property.  Although you must ask for equitable distribution before the divorce, the court may not divide your property until afterward.  The attached forms have a request for equitable distribution, but you will have to file other court papers and attend hearings not covered by this packet of information and the attached forms.  If you and your spouse own valuable property together, you are advised to consult an experienced attorney before filing for divorce – DO NOT USE the attached forms and process!
4. Separation Agreement:  You may want to resolve your custody support or property issues with a written agreement.  You can still enforce a separation or property settlement agreement after you are divorced.  You need to be sure that your agreement is clear and that a court will enforce it.  You should hire an attorney to help you negotiate a separation agreement, if you want one.  If you and your spouse already have an agreement, you should ask a lawyer to look at it and advise you before you sign it.

5. Name Change:  Your last name does not change when you get a divorce.  If you are a woman, you can change your last name back to your maiden name or to the last name of an earlier deceased husband.  You can also change your last name to a prior living husband's name if your children have that last name.  You can change your name as part of the divorce.  If you decide to do this after the divorce, the Clerk of Court has the forms.  You do not need a lawyer to do this.  
***Effective October 1, 2010-There will be an additional $10.00 fee to the current filing fee of $225.00 to resume your maiden name.  The total amount will be $235.00.***
WHAT ABOUT CHILD CUSTODY?

To get a custody order that can be enforced in court, you must file a custody lawsuit.  You can file for child custody before or after divorce.  Until a court makes a custody order, you and your spouse have the same rights to care for and make decisions about your children.

The court decides who will have primary custody based on the best interests of the children.  After a court decides a custody case, the court will only change custody if the circumstances change and you or your spouse tells the court about the change.

The attached forms do not cover child custody.  You need a lawyer to help you if you want to file for custody.

WHAT ABOUT CHILD SUPPORT?

You can file for child support before or after a divorce.  If the children live mostly with you, you can get a child support order even if you do not have court ordered custody.  If you need a child support order, or have one that is not being obeyed, you can get help from the Child Support Recovery Unit.  

You also can hire an attorney to file a child support claim or to enforce an existing child support order.  The Clerk of Court may also be able to help you enforce a child support order.

CAN I GET A DIVORCE WITHOUT AN ATTORNEY?

You have the right to represent yourself in court in any case.  It is recommended that you not represent yourself when alimony, divorce from bed and board, child custody, or equitable property distribution is an issue.  If you only want a divorce and understand the rights you may be giving up, you can use the attached forms to get a simple divorce without hiring an attorney.

Commonly Asked Questions Regarding Divorce in North Carolina*

	What steps are involved in obtaining a divorce? 

	Divorce, as distinguished from child custody, child support, alimony and property distribution, is not a complex process in North Carolina. Either you or your spouse must live in the state for at least six months prior to filing the action for divorce. You or your lawyer must file a divorce complaint with the clerk of court in the county of your residence. The complaint must then be delivered to your spouse, either by the sheriff or by certified mail. After waiting a specified period of time either you or your attorney can appear in court and obtain a divorce. Once the judge signs the order, your divorce is final, and you may remarry if you so desire. However, the absolute divorce is only one part of the process. It is merely the judicial proclamation that ends your marriage. The complexity of a domestic case arises in deciding other issues such as child custody, child support, division of property, and alimony. These issues are resolved either through negotiation or through a court process. 
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	What are the grounds for absolute divorce in North Carolina? 

	There are only two grounds for divorce in North Carolina. The first is a one-year separation. You must assert, under oath, that you and your spouse have been living separate and apart for one year. It is not enough to assert that you have lived in separate bedrooms, or that you have not engaged in acts of sexual intercourse. You must live in separate residences during that year. You do not need to file any papers to document the beginning of your separation; your assertion is sufficient to prove that the year has elapsed. The second ground for divorce in North Carolina is incurable insanity. However, this is rarely used. 
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	Does North Carolina grant divorces based on marital fault? 

	North Carolina is a "no-fault" divorce jurisdiction, so neither party has to prove marital fault in order to obtain the divorce based on a one-year separation. As long as you have been separated at least a year and your paperwork is correctly processed through the judicial system, you can get your divorce. 
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	Can I change my name at the time of divorce?

	North Carolina law allows a spouse, in conjunction with a divorce, to take a name other than the current spouse's last name. You would petition for the name change when you file your divorce complaint or when you file your answer to your husband's complaint. In your complaint for divorce or your answer, you may petition the court to change your name to either your maiden name, the surname of a prior deceased husband or the surname of a prior living husband if you have children who have that husband's surname. The court will issue an order at the time of the divorce granting your request for a name change. There is no additional cost for this name change if it is done at the same time as the divorce. Should you decide after the divorce that you want such a name change, you just present your divorce judgment to the clerk of court. For a nominal fee, you will be allowed to have one of the name changes specified above: maiden name, name of a prior deceased husband, name of a prior husband with whom you had a child with that same last name. 
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	Can I get an annulment? 

	Generally the answer to this question is no. Annulments are available only in limited circumstances in North Carolina. These circumstances include all marriages between any two persons nearer of kin than first cousins, between double first cousins, between persons either of whom is under sixteen years of age, between persons either of whom has a spouse living at the time of the marriage, between persons either of whom is at the time physically impotent, or between persons either of whom is at the time incapable of understanding the marriage vows. Additionally, a marriage contracted under the belief that the wife is pregnant, followed by the separation of the parties within 45 days of the marriage, which separation was continuous for a period of one year, shall be annulled unless a child was born to the parties within ten months of the date of separation. 
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	What is an absolute divorce? 

	In North Carolina, "absolute divorce" signifies nothing more than the termination of the marriage bond that was created by your wedding ceremony and marriage certificate. An absolute divorce may be granted on one of two grounds: one year's separation and incurable insanity. Obtaining a divorce based on incurable insanity requires a minimum three-year separation and also requires that evidence be given by specified experts as to the spouse's insanity. The insanity basis for divorce is now little used therefore, an absolute divorce can be obtained in North Carolina by either party, once you and your spouse have lived separate and apart for at least twelve consecutive months. You do not need any written document to show you separated on a given date; you merely need to remember the date on which you did actually separate. You also need to be certain that at least one of you, at the time of the separation, intended for the separation to be permanent. Neither one of you is required to file for a divorce; but neither one of you can prevent the other party from seeking a divorce. The statutes require that the plaintiff set forth in his or her complaint that either the complainant or defendant has been a resident of the State of North Carolina for at least six months next preceding the filing of the complaint, and that the parties have lived separate and apart for one year. Additionally, the plaintiff must set forth the name and age of any minor child or children of the marriage, and in the event there are no such minor children, the complaint shall so state. 
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	When can I file for absolute divorce? What is verification of a divorce complaint? 

	The divorce complaint may be verified and filed no sooner than the first day after the full year of separation runs. If you verify the complaint before the year has run, even if you wait to file the complaint until after the full year, your case will be dismissed. The complaint must be verified, or signed to verify that the statements it contains are true. Where verification is not made or is improperly made, the court lacks jurisdiction to grant a divorce. For a complaint for divorce to be valid, it must be properly verified at the time it is filed. 
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	How long do I have to wait before I can get divorced? If I separate from my spouse, do I have to divorce? 

	Some people want to get divorced as soon as possible, for symbolic or personal reasons. One symbolic value served by initiating a divorce is to show your spouse (especially if the spouse left you) that you are in control of your life, and you are taking steps toward greater independence. One personal ground for going forward with the divorce is to become eligible for remarriage. If, on the other hand, neither husband nor wife wants to go through the formal steps of obtaining an absolute divorce, there is no requirement that either party does so. This is true no matter whether the parties have been separated just over a year or for many years. One potential disadvantage to getting a divorce is that a spouse will no longer be continued indefinitely as a dependent on an employed spouse's group health insurance policy. Under present federal law, the continued coverage is only guaranteed for another thirty-six months at most following divorce. 
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	If I separate, do I have to intend to stay separated and does the separation have to be mutual? 

	The physical separation of the parties must be accompanied by an intention on the part of one of the spouses to cease cohabitation. Thus, the intent of the other spouse is immaterial. It is very important that you understand that in North Carolina, in order to be entitled to a divorce, you need not show that a marital separation for the statutory period was by mutual agreement or under a decree of court. Even if you were the spouse who left the marriage, your wife or husband cannot contest the divorce if the year has run and all other technical requirements have been satisfied. Either party may secure an absolute divorce based upon one year's separation even though he or she has committed a matrimonial offense or has wrongfully caused the separation. 



	Will the one-year separation start over if my spouse and I resume marital relations? 

	Under prior case law, living "separate and apart" meant a cessation of habitation as well as sexual relations. The older cases repeatedly held that the separation requirement was not met if, during the one-year period, the couple engaged in sexual relations. Even isolated or casual acts of sexual intercourse were held to halt the statutory one-year period required for divorce predicated on separation. This strict rule about isolated sexual contact created many problems and the Legislature amended the relevant statute in 1987.  Isolated incidents of sexual intercourse between the parties shall not toll [halt] the statutory period required for divorce predicated on separation of one year. North Carolina law provides "Resumption of marital relations" shall be defined as voluntary renewal of the husband and wife relationship, as shown by the totality of the circumstances. Isolated incidents of sexual intercourse between the parties shall not constitute resumption of marital relations. Under present law, isolated incidents of sexual intercourse do not stop the statutory one-year period from running, provided such incidents do not amount to a "resumption of marital relations." Whether or not such resumption of marital relations occurs is to be determined by "the totality of the circumstances." That means that one incident of sex is unlikely to stop the year's running, but no one knows for sure how much sex is "too much" for purposes of calculating the consecutive one-year period required for divorce. 
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	Do I need to prove one year's separation? 

	Clients frequently ask how they need to prove the one year separation. Generally, the only proof offered is the testimony of the plaintiff, whether by verified pleading or by live testimony. You just say you've lived separate and apart for at least a year. You don't need any piece of paper to prove that. People tend to have difficulty with the concept of they will be believed in court. In divorce actions in North Carolina, one persons testimony about the year's separation will be sufficient if the other party doesn't have contradictory testimony. 
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	Do I have to live "separate and apart" for one year before I can obtain a divorce in North Carolina? 

	The requirement that the parties live "separate and apart" for one year prior to the institution of the action is also jurisdictional. You do not have to prove, however, that the separation occurred on the specific date alleged in the complaint but only that you and your spouse have lived separate and apart for a period of at least one year prior to the institution of the suit. But if you and your spouse have not lived separate and apart for at least one year, you are not eligible for an absolute divorce in North Carolina. Furthermore, it is not enough for you and your spouse to have moved into separate bedrooms in your residence, with a discontinuation of sexual relations. You and your spouse must in fact live in different places for the year. 
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	What if my spouse does not want the divorce? 

	You can also get the divorce whether or not your spouse wants to be divorced, provided that you have been separated for one continuous year and the paperwork has been correctly processed. Although North Carolina also has an alternative, three-year separation period for divorces based on one spouse's incurable insanity, almost all modern divorces granted in this state involve couples who separated for reasons other than one spouse's insanity. 
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	If I obtain my divorce before filing for Equitable Distribution and alimony, can I still file for alimony and E.D.? 

	Before filing a divorce complaint, you must be aware of several potentially very serious issues. First, the failure to assert an alimony claim prior to entry of a divorce judgment, and failure to have such an action pending at the time the divorce is granted, will bar the right to assert a claim for alimony. Second, the failure to assert a claim for equitable distribution prior to the entry of a divorce judgment will bar the right to assert an equitable distribution claim except in certain narrow circumstances. Be sure you understand both of these rules before you file for and obtain your divorce. A judgment of absolute divorce obtained by the dependent spouse in an action initiated by him or her eliminates that spouse's right to alimony unless a claim for alimony has been asserted and left pending prior to the judgment, either in that action or an earlier action. A dependent spouse who is sued for divorce and who wishes to obtain alimony must assert a claim for alimony in the divorce, or have asserted it in some other pending action prior to the divorce, in order to preserve the dependent spouse's rights. "Pending" means that the alimony claim or counterclaim has been filed and has not been dismissed as of the date of entry of the divorce judgment. Similarly, an equitable distribution must be prayed for, and left pending, prior to entry of the divorce judgment in order to preserve the claim after the actual absolute divorce. The exception to this rule applies to someone who was served by publication and did not appear in the divorce action. Such a defendant may bring an action or file a motion in the cause for equitable distribution within six months from the date of the divorce judgment. A divorce judgment cannot be modified to relieve its effect of barring either a claim for alimony or a claim for equitable distribution that was not previously asserted. 
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	Do the other issues - support, custody, alimony, and property - have to be decided before the divorce is final? 

	The absolute divorce may be granted prior to the court hearing other claims, such as an equitable distribution claim, filed in the same action. And you get the divorce whether or not you and your spouse have resolved any of the other issues arising from your separation, such as custody, spousal and child support, or distribution of property. 
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	How long do I have to live in North Carolina to obtain a divorce? 

	Either the plaintiff or the defendant must have resided in North Carolina for at least six months immediately preceding the institution of the divorce action. The six-month residency requirement is jurisdictional. In the event the requirement is not met, the court would not have jurisdiction to try the action and any decree rendered would be void. 
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	How is residence interpreted in North Carolina? 

	Residence is interpreted in North Carolina to mean a domicile: you must be both in residence (physical presence in the state) and you must have the intent to make a home here or to live here permanently or indefinitely. This state will be your residence if, when absent, you intended to return here and, despite such a temporary absence, had no present purpose to leave the state permanently. So North Carolina is your residence even if you winter in Florida every year for three months, as long as you always return to your home here afterward. Domicile within the state after commencement of the divorce action cannot be included as part of the period of residence required by the statute. The statute specifically provides that the plaintiff shall set forth in his or her complaint "that the complainant or defendant has been a resident of the State of North Carolina for at least six months next preceding the filing of the complaint." On the other hand, the removal of either plaintiff or the defendant from the state after the filing of the complaint, but before the trial, does not deprive the court of jurisdiction. 
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	After I file for divorce, do I have to continue to live in North Carolina? 

	As long as you have been a North Carolina resident for at least six months on the day you file your divorce complaint, it does not matter if you remain in this state until the divorce hearing. You might want to keep this fact in mind if you are planning to move soon to another state, because the residency requirement for divorce may be longer than another six months and that state may have a longer waiting period, such as three years, for no-fault divorces based on a period of separation. The statute also provides that "where both parties are residents of the State of North Carolina, and where the plaintiff removes from the State and ceases to be a resident, the action may be removed upon motion of the defendant, for trial or for any motion in the cause, either before or after judgment, to the county in which the defendant resides." 
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	If I am in the military and stationed in North Carolina, how can I establish residency to file for divorce? 

	Aliens, out of state students and military personnel are all capable of establishing adequate residency in North Carolina to meet the jurisdictional requirement for absolute divorce. One need not be a citizen of the United States in order to establish residency or domicile within North Carolina for the purpose of divorce actions. Further, an adult student, who has become independent of parental control and support, may acquire a domicile at the place where his or her university or college is situated if the student regards that place as home, or intends to stay there indefinitely, and has no intention of going back to the place of the former home. A serviceman stationed on a military reservation in the state is capable of establishing his domicile in North Carolina. This statute removes the barriers which might otherwise prevent a serviceman so situated from establishing a legal residence in this state where the serviceman actually has the present intention of changing his domicile to this state. However, the serviceman must establish both physical presence and intent. In one case, the North Carolina Court held that the domicile of a soldier or sailor in the military or naval service of his country generally remains unchanged, domicile being neither gained nor lost by being temporarily stationed in the line of duty at a particular place, even for a period of years. A new domicile may, however, be acquired if both the fact and the intent concur. 



	What forms do I need to file a divorce?

	See our do-it-yourself section for examples of the forms you will have if an attorney files your divorce for you or if you do it yourself. We recommend speaking with an attorney to be sure you understand your rights before completing this process on your own. 
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	How and where is a divorce complaint filed? 

	The complaint for absolute divorce is filed in district court. The action shall be filed in the county in which either plaintiff or defendant resides. If the plaintiff is a nonresident then the action shall be brought in the county of defendant's residence. If the parties are both residents of North Carolina and the action is filed where plaintiff resides, and plaintiff thereafter leaves the state and ceases to be a resident, then the action may be removed to the county in which defendant resides. 
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	How do I serve the divorce complaint on my spouse? How long do I have to wait to receive my divorce? 

	Service is the form of delivery of a document required by pertinent legal rules. There are various ways you can serve the summons and complaint. The defendant typically has 30 days from the date of service of summons and complaint upon him or her to file an answer or other responsive pleading. A defendant can also move for an additional 30-day extension of time. In cases where service has been by publication, described in the next chapter, defendant has 40 days to file an answer. It commonly happens, however, that defendants in divorce actions file no answer. In such a case, you just wait out the waiting period for calendaring the case for hearing. At the expiration of the applicable waiting period, the case may be calendared for hearing. 
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	How is a divorce granted? Will I have to go to court?

	Since 1991 the divorce statute has explicitly acknowledged that the court may enter judgment either upon non-testimonial, verified evidence pursuant to Rule 56 (summary judgment) or upon a plaintiff's appearance and giving in-person testimony at court proving the allegations of the complaint. Even though the defendant may have filed an answer admitting all of the allegations, the plaintiff must still prove to the court, by one of the two stated methods, that he or she is entitled to an absolute divorce. If your attorney uses summary judgment, you yourself do not have to go to court for the divorce hearing. Only your attorney appears; and your attorney gets the divorce for you. The trial court procedure for obtaining an absolute divorce varies slightly from county to county. Many counties set a specific day of each week or month for the hearing of uncontested divorces. Different judges have their own rules for conducting these hearings. Check with local counsel to be certain that you understand the local customs. 
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	What typically happens if I go to court to obtain my divorce myself? 

	In non-summary judgment divorces, the court will typically call the case for trial and the plaintiff (and counsel for the plaintiff, if the party is represented) will come forward. Usually the defendant and his or her attorney are not present. The plaintiff will be sworn and placed upon the witness stand. Counsel for the plaintiff requests permission to approach the bench and hands up the divorce judgment and the appropriate number of copies. Counsel then returns to counsel table and conducts direct examination. In North Carolina, lawyers are required to stay seated while asking questions that do not require the lawyer to show some document to the witness. The following questions are used in the standard direct examination of a person seeking a divorce. Are you Mary J. Doe, the plaintiff in this action? Are you married to John P. Doe, the defendant? Three children were born of the marriage between you and the defendant, is that correct? The children are Sallie Doe, born August 16, 1984, William Doe, born September 21, 1985 and John P. Doe, Jr., born October 31, 1987, is that correct? Were you a resident of North Carolina for at least six months prior to the filing of this action? You separated from the defendant on April 15, 1989 with the intention to remain separate and apart, correct? Have you, in fact, remained apart? Do you want the court to grant you a divorce? Generally, the judge will not have any questions and, assuming that the hearing is uncontested, will allow the witness to step down. 



	What is COBRA and how can it help if I am separated or divorced? 

	You should also be aware of a federal statute, known by the acronym "COBRA," that extends additional medical insurance protection to the dependents of an employed-insured spouse who is separated. Under COBRA certain beneficiaries of health insurance policies who would otherwise lose group coverage upon divorce or separation have the right to continued health care coverage for a limited period of time. COBRA currently ensures that many spouses and children can continue to be covered by an employed spouse's group health plan for three years following "legal separation or divorce". COBRA provides very strict notice requirements. Parties must comply with these requirements; and you should also check the company notice requirements. 
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	What is divorce from bed and board? 

	Divorce from bed and board is a fault-based action, usually brought by an injured spouse to get the court to order the other spouse out of the residence. If brought in conjunction with other claims (custody, child support, distribution of property), a judicially ordered separation pursuant to the prayer for divorce from bed and board establishes the separation required for those other actions. The complaint for divorce from bed and board must be verified and it must contain the required allegations of residency. 
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	Who can file for divorce from bed and board? 

	Only the injured party may apply for a divorce from bed and board. 
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	What fault grounds can be used to file for divorce from bed and board? 

	The complainant seeking a divorce from bed and board must establish at least one of the six fault grounds enumerated in the statute: abandonment, malicious turning out of doors, cruel or barbarous treatment, indignities, excessive use of alcohol or drugs rendering the condition of the other spouse intolerable, or adultery. Further, the complainant must allege that he or she did not provoke the other spouse's misconduct. The right to jury trial in an action for divorce from bed and board is governed by the statutory provision permitting a jury to make the factual findings on issues of fault.



	How do I prove fault for divorce from bed and board? 

	The method for proving any of the six grounds for divorce from bed and board is the same as the proof required for any of those same grounds under the alimony case law, reviewed in the spousal support section of this chapter. The complaining party must prove the ground by the greater weight of the evidence. 


	How can I defend against a claim for divorce from bed and board? 

	The party defending against an action for divorce from bed and board has the common law affirmative defenses still available in the alimony context, i.e., condonation, connivance, collusion and recrimination, also discussed in more detail in the alimony section of this website. The simple fact of the parties' reconciliation while the action is pending is not a defense, however. Resumption of marital relations after a divorce from bed and board is granted nullifies the effect of the divorce. 
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	Can I use divorce from bed and board to force my spouse out of the house? 

	As an action seeking a judicially authorized separation, an action for divorce from bed and board is seen by North Carolina courts as an appropriate vehicle for awarding exclusive possession of the marital home. A divorce from bed and board "suspends the effect of the marriage as to cohabitation, but does not dissolve the marriage bond." The legislature has, however, directed that a spouse divorced from bed and board loses some rights set out in North Carolina law. Rights in property of the innocent spouse are likewise barred to the offending spouse, for so long as the parties remain separated. 

[image: image28.png]




	At any time can a parent change a minor child's last name without the other parent's permission? 

	In North Carolina, a parent may not change the name of a minor child without the consent of the other parent, except in the following instances: the other parent is deceased; the minor child has reached the age of 16; the minor child has the consent of the custodial parent who has supported the minor child and the clerk of court is satisfied that the non-custodial parent has abandoned the minor child; or the non-custodial parent has been adjudicated as having abandoned the minor child. 
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	Can a couple become legally married by living together as man and wife under North Carolina laws (common law marriage)?

	No. 
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	If attempts to serve my spouse by certified mail and/or by sheriff does not work for an absolute divorce, what is my next step?

	A final, alternative method is a process called "Notice of Service of Process by Publication".  It is recommended that you hire a private attorney or contact the Lawyer Referral Service number to find an attorney in your area, if you need to serve the defendant via publication. 
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	What is "Notice of Service of Process by Publication"?

	Service by publication is when a notice regarding the action is placed in the newspaper in the county where defendant last resided. This alternative method for service is technically more complicated than the other methods, so that it may be difficult to effectuate without the assistance of an attorney. Service by publication also increases the standard waiting period from thirty to forty days (measured from the date of the first such newspaper notice). 
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	At what point during the process can a spouse remarry?

	Only after the absolute divorce is granted by a North Carolina court, can a spouse remarry. 

*This handout was adapted from information at www.rosen.com. 


	Who will be responsible for our bills?

	If you maintain joint accounts during the time leading to your divorce, it is important to make regular payments so that your credit won’t suffer.  As long as there is an outstanding balance on any joint account, both you and your spouse are liable for it.  Pay special attention to mortgage, home equity loans and credit cars.  Ask creditors to close any joint accounts.  Try to convert or reopen these as individual accounts.  In the case of a mortgage or home equity loan, a lender is likely to require refinancing to remove a spouse from the obligation.  Also until you are divorced, you may be responsible for the cost of medical services provided to your spouse unless you let potential medical providers know that you have separated from your spouse.  The addendum to this packet contains forms that you may use to give such notice.  If you are sued by a hospital, be sure to contact their attorney and tell him or her the date of your separation and provide proof of the date of separation (such as a new utility bill in your name, or mail addressed to your new address).


TIPS ON SELF REPRESENTATION

(Our thanks to Maricopa County, AZ and Fulton County, GA)

The Court is a very traditional and polite place.  When you are representing yourself in Court, you are trying to persuade a judge or a jury that you are right.  Please remember that you must act, dress, and speak in a way that best presents you and your case to the Court.

· When you come to Court, dress as professionally as you can.  This means clothes that are clean and neat.  Please avoid shorts, sweat pants, tee shirts with suggestive or obscene language or other revealing or tight clothing.  Please remember to present yourself as clean and well groomed.

· How you act and react is very important.  You MUST be respectful of everyone in the Court.  This includes the judge, the Court staff, the other party involved in your case, and the witnesses.  Getting overly emotional, yelling, cursing, or threatening language will not aid your presentation to the Court.  Always stand when addressing the judge.  Remain seated when questioning witnesses.  Before approaching the judge or a witness, ask permission from the judge.

· The Court has a very busy schedule.  Be on time for your Court time or any other appointment about your case!  If you are late, your case may be heard without you or dismissed.  Make sure you bring all of your documents for your case or appointment.  Please remember to stick to the facts of the important or relevant issues of your case – do not get caught up in unrelated matters that may unwisely use up your time or detract from your case.

· The judge cannot speak to you about your case except when your case is being heard in Court and/or the other party is present.  The judge’s staff will help you as much as they can with questions about the scheduling of your case or whether the judge has decided on your case.  But the staff cannot give you legal advice or recommendations on how to present your side.  Remember to always be polite to the Court staff and be prepared with any information they may need.

· When you represent yourself in Court, get legal advice from a lawyer ahead of time to make sure you are doing the right thing.  Legal advice includes deciding what option is best for you.


HOW DO I FILE FOR DIVORCE?

Follow the instructions below which are drawn from laws and forms current as of October 2005.

If you have any trouble understanding the instructions or the forms, you should contact a private attorney to help you get a divorce.

STEP 1.  Go to the clerk's office and get the following forms: three CIVIL SUMMONSES (one white and two yellow), a DOMESTIC ACTION COVER SHEET, and a CERTIFICATE OF ABSOLUTE DIVORCE OR ANNULMENT.  If you have little or no income then you should also get a PETITION TO SUE/APPEAL AS AN INDIGENT.  Sample copies of those forms are attached.

You will also need the DIVORCE COMPLAINT and the JUDGMENT OF DIVORCE supplied with this pamphlet.

STEP 2. Fill out the DIVORCE COMPLAINT.  You can print the information if you do not have a typewriter.  You should read every statement on the form and make sure everything is true before you sign it.

(1) At the top of the form, write the county where you will file your divorce.  File in the county where you live.

(2) Write your name on the line for "Plaintiff" and your spouse's name on the line for "Defendant."

(3) Fill in the following numbered paragraphs:

Paragraph 1: Write the name of the county where you live.  This paragraph says that you have lived in North Carolina for the last six months.  If that is not true, then do not file for divorce until you have lived here six months.

Paragraph 2: Write the name of the county and state where your spouse lives.

Paragraph 3: Write the date and place you were married (city, county and state).

Paragraph 4: Fill in the date you and your spouse separated.  Do not file until you have been continuously separated for at least one year.

Paragraph 6: Write the names and ages of your minor children.  Include adopted children.  List a child born before the marriage only if your spouse is the child's other parent.  Write "NONE" if there are no minor children.

Paragraph 7: Check the box if you and your spouse own property together and you want to preserve your right to have the court divide it.  This is only the first step in getting a property distribution.  You will need to hire an attorney to file other papers and attend other hearings soon after the divorce.

Paragraph 8:  If you are a woman, check the box if you want to change your last name, and fill in the last name you want to use.  (See the "Name Change" section above)

Page 2, paragraph 2: Check the box if you checked paragraph 7.

Page 2, paragraph 3: Check the box and fill in the last name if you checked paragraph 8.

(4) Write the date and sign where it says "Plaintiff's Signature" in the middle of the second page.  Before you sign it, read everything the form says and be sure it is all true.

(5) The complaint must be "verified" on the bottom of the second page.  Sign the Verification in front of a notary public and have it notarized.  Do not sign it until you are in front of a notary.  You can find a notary at a bank.

(6) After you complete, sign and notarize the Divorce Complaint, make two photocopies of it.

Step 3.  Fill out the CIVIL SUMMONS.  This is a form that you got from the clerk's office.  Fill out the white and yellow copies with the following information:

(1) At the top of the form, write the name of the county where you are filing and check the box for "District Court Division."  (The clerk will assign and fill in the "file NO." when you file your complaint.)

(2) Put your name and address where it says, "Name of Plaintiff," "Address," and "City, State, Zip."

(3) Put your spouse's name where it says, "Name of Defendant(s)."

(4) Put your spouse's name and street address where it says, "Name and Address of Defendant 1."  (You must give your spouse's full street address, so the sheriff can deliver the papers to your spouse.)

(5) Put your name and address again in the box that says, "Name and Address of Plaintiff's Attorney (If None, Address of Plaintiff)."

Step 4.  Fill out the DOMESTIC ACTION COVER SHEET.  This is also a form that you got from the Clerk’s office.  Fill out the form with the following information:

(1) At the top of the form, write the name of the county where you are filing and check the box for “Initial Filing”.  (The clerk will assign and fill in the “File No.” when you file your complaint).

(2) In the box labeled “Name and Address of Plaintiff 1” write your name and address.

(3) In the box labeled “Name of Defendant 1”, write the full name of your spouse – the defendant in your case.  Also check the box “Summons Submitted” below the box with the defendant’s name.

(4) In the box labeled “Name and Address of Attorney or Party, if not represented”, again list your name and address.  Below this box, fill in the box with your phone number.  You may leave the other boxes empty (those are only for attorneys to complete).

(5) In the box labeled “Jury Demanded in Pleading”, check “NO”.

(6) In the box labeled “Type of Pleading”, read down the list and check the box next to “Complaint”.

(7) In the box labeled “Claims for Relief For:”, read down the list and check “Divorce”.

(8) Date the form in the “Date” box at the bottom and sign your name in the “Signature of Attorney/Party” box.  

Step 5. If you have little income and cannot afford to pay the court fees, fill out the PETITION TO SUE/APPEAL AS AN INDIGENT.

The filing fee in district court is $225.00 (effective 10/1/2010).  If you plan on resuming your maiden name, you will need to pay an additional $10.00 with your filing fee (effective 10/1/2010).  The fee for serving the summons and complaint is $30.00 in most North Carolina counties.  Get the PETITION TO SUE/APPEAL AS AN INDIGENT from the clerk.  If your spouse lives out of state --- before filing your complaint, call the sheriff in the county where your spouse lives.  Ask about the fee for service of process and what you need to do for them to serve your spouse.  You must mail the papers and the fee after they are filed.  Send a cashier's check or a money order.  Do not send cash or a personal check.

Fill out the top part of this form, checking the box right before "Petition To Sue."  Then check any of the boxes indicating that you receive food stamps, AFDC or SSI.  If you are not represented by an attorney, do not check the box that indicates you are represented by a legal services organization.  (If you check the box stating that you do not receive food stamps, AFDC or SSI, or that you are represented by legal services, but you are financially unable to advance the costs of filing the action, the clerk may require you to fill out another form giving details about your income and property.)

After you have checked all of the appropriate boxes, you will need to sign where indicated in the middle of the form, in front of a notary.  Make one copy of this form after you complete it.

Step 6.  File the documents.  Take the CIVIL SUMMONS (all three), the PETITION TO SUE/APPEAL AS AN INDIGENT (original and one copy), the DOMESTIC ACTION COVER SHEET, and the DIVORCE COMPLAINT (original and two copies) to the Clerk of Court.  (Be sure to file in state district court, not federal district court.)

First give the PETITION TO SUE/APPEAL AS AN INDIGENT to the clerk.  The clerk will usually decide whether you have to pay the fees right then.  In some counties, the clerk will ask you to fill out another form giving details about your income and property.  You may also need other proof of your income.

After you pay the filing fee or the clerk says you do not have to pay it, the clerk will stamp the date on all the forms.  The clerk also puts the file number on all the forms.  Keep one copy of the forms for yourself.  The clerk will put the original in the court file.  The other copies are for your spouse.

Step 7.  Have the sheriff "serve" (deliver) the CIVIL SUMMONS and DIVORCE COMPLAINT to your spouse.  Tell the clerk that you want the sheriff to serve the papers, and the clerk will tell you where to take them.  In some counties, you pay the $30.00 service fee to the clerk when you pay the filing fee, and the clerk will give the forms to the sheriff.  In other counties, you take the forms to the sheriff after the clerk stamps them and pay the $30.00 service fee to the sheriff.

If your spouse lives out of state --- before filing your complaint, call the sheriff in the county where your spouse lives.  Ask about the fee for service of process and what you need to do for them to serve your spouse.  You must mail the papers and the fee after they are filed.  Send a cashier's check or a money order.  Do not send cash or a personal check.

Your spouse must be served with the papers within 90 days after the clerk signs the summons, so get the papers to the sheriff immediately.  An out-of-state sheriff may return the form to you saying when it was served.  If so, take it to the clerk and file it.

After you give the papers to the sheriff, wait a few days.  Then check the court file to find out (1) when the sheriff served the papers and (2) who received them.  Check every few days until you find out when your spouse was served.

Before you can go ahead with your case, the papers must be properly served.  The sheriff should deliver them directly to your spouse, or to another adult who lives in the same house.  If the person who got the papers does not live there, then talk to the clerk about issuing the CIVIL SUMMONS again, and have the sheriff serve it again.  If the sheriff is unable to serve your spouse at home, you can also provide a work address for your spouse or other information about how to find him/her.  
Step 8.  Have the clerk put your case on the court calendar.  Your court date must be more than 30 days after the sheriff serves the papers.

Getting your case on the court calendar is different in each county, so you will have to ask the clerk where you filed your divorce action about how you should properly request a matter to be calendared.

Make sure your spouse knows about the court date.  Send him/her a copy of the notice you gave the court clerk.

Step 9.  Check the clerk's file to see if your spouse has filed an answer to the complaint.  Wait until 30 days have passed after the sheriff served your spouse with the papers.  If your spouse files an answer, read it carefully.  If your spouse is challenging the divorce or raising other issues, then you need to hire a lawyer to help you.

Step 10.  Fill out the attached JUDGMENT OF DIVORCE.

(1) Write your name, your spouse's name, the county where you filed for the divorce, and the case file number (the number stamped by the clerk on your DIVORCE COMPLAINT).

(2) Compete the following numbered paragraphs:

· Paragraph 5: Check the box if you asked the court for equitable distribution of your property in the DIVORCE COMPLAINT.

· Paragraph 6: If you asked to change your last name in the DIVORCE COMPLAINT, check the box and fill in the last name.

· Page 2, paragraph 2: Check the box if you checked paragraph 5.

· Page 2, paragraph 3: Check the box and fill in your last name, if you checked paragraph 6.

(3) Make one copy of the Judgment.

*Be sure to fill out the Certificate of Service if you get your divorce judgment signed on the date of your hearing and mail a copy to the defendant/his attorney at the last know address.

Step 11.  Fill out the CERTIFICATE OF ABSOLUTE DIVORCE OR ANNULMENT.  This is a form that you got from the clerk.

Fill in the top three squares ("Plaintiff," "Defendant" and "Marriage").  Type or print in permanent black ink.  Take the original to the hearing.  The "Certification" part of the form will be completed by the clerk after the judge grants the divorce.  

Step 12.  Before your court date, ask the clerk when other divorce hearings will be held and try to watch in advance.  You will be more comfortable if you go to your hearing knowing what to expect.

Step 13.  Go to court.  Arrive 15 minutes early on the day of your case.  When the judge calls your case to be heard, ask to approach the bench, in order to hand him or her 2 copies of the JUDGMENT, the actual CERTIFICATE OF ABSOLUTE DIVORCE or ANNULMENT that you got from the clerk's office.  Then prepare to be sworn in, so that you may testify.  You will need to place your left hand on the Bible, raise your right hand and face the clerk.  If you do not wish to swear on the Bible, you may affirm, but you will have to inform the clerk of this.

After you are sworn in, you will probably need to take the stand.  You will definitely need to tell the court the following information:

· your name and address;

· how long you have been a resident of North Carolina (must be at least 6 months before filing your case);

· your spouse's full name;

· when and where you were married;

· when you and your spouse separated (must be at least one year before filing your divorce action);

· that you and your spouse have lived continuously separate and apart since that date;

· the names and ages of the children of your marriage;

· the last name you want to use if you are changing it; and

· tell the court if you made a request for equitable distribution.

AN EXAMPLE OF A HEARING SCRIPT IS INCLUDED IN OUR PAPERWORK.

Most of this is the same information that you put in your DIVORCE COMPLAINT.  Make sure that you remember what the complaint says before you go to court and that everything you say is correct.  Take your copy of the complaint to court if you need a reminder.

The sheriff may have delivered the papers to someone at your spouse's home other than your spouse.  If so, be prepared to tell the judge who that person is and that he or she lives at your spouse's home.  (If the person does not live there, then your spouse was not properly served.  The judge will not grant your divorce until your spouse has been served properly.)

Step 14.  Wait for the judge or clerk to give you a copy of your divorce judgment.  The judge and clerk will complete the forms and give you the extra copy of the judgment.  After the judge signs the judgment, your divorce is final.  Make one copy of the signed judgment.  Mail the copy of the JUDGMENT OF DIVORCE to your former spouse.

Remember:  If you asked for equitable distribution, you need to take further steps within a short time.  Consult a lawyer immediately.
Suggested Form: Enclosure for Clients Upon Completion of Absolute Divorce

Dear Client: 


After your divorce judgment is finalized and entered, you should consider the following:

1. If COBRA medical benefits are an issue, the employer through whom the benefits will be obtained, must be properly notified that the divorce has taken place.  This should be done within 60 days of the entry of the divorce judgment or the benefits may be lost forever.  It is our suggestion that you transmit to the personnel or human resources department of the relevant employer, a copy of the divorce judgment at your earliest opportunity so that the benefits are not lost.

2. Now that you are divorced, you should consider revising or making a Last Will and Testament.  Provisions about your property, including life insurance proceeds and trusts for the minor children, are issues which should be attended to as soon as possible after the entry of the divorce judgment.

3. Have you changed all of your life insurance to consistent with the terms of your marital issues?  If there are no restrictions on the distribution of your life insurance proceeds, you may want to check to make certain that your former spouse is no longer listed as the beneficiary of your life insurance policies.  

4. If there are not restrictions on your retirement benefits, you may need to change the beneficiary on your retirement documents at work.  
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WARNING!





Read this entire packet of information before you decide to use the attached forms.





DO NOT USE THE ATTACHED FORMS IF ANY OF THE FOLLOWING APPLY:


You need a written separation agreement, OR


You have valuable property that you need the court to divide, OR


You need alimony.





You can use the forms if you have a child custody or child support dispute, but these forms do not resolve those issues.





If you need to resolve any of these issues, you are strongly advised to consult an attorney experienced in family law.  Check the Yellow Pages or call the North Carolina Lawyer Referral Service at 1-800-622-7660.








Professionalism


Preparation


Punctuality


Politeness








Remember the 4 P’s:
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